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ALLEGED MISCONDUCT OF INSURER 
Age of Insured 


In making written application to the defendant insurance 
company for a certificate of insurance, the insured stated the 
date of his birth, thereby revealing that at the time the applica- 
tion was filed, he was more than fifty-five years of age. The 
statutes under which defendant company was organized pro- 
vided that fifty-five was to be the maximum age at which 
persons would be eligible for insurance with defendant com- 
pany. The insured’s application was made subject to the laws 
of the state and made them a part of the insurance contract. 


Change Made by Insurer 


When the certificate of insurance was issued and, along with 
the application, delivered to the insured, the year of birth had 
been changed in the application and the certificate showed the 
insured’s age to be forty-seven. The insured returned both 
instruments to the insurance company calling its attention to 
this fact, and corrections were made. However, when the cer- 
tificate and application were returned to the insurer upon the 
death of the insured, they were again changed to show the age 
of the insured to be forty-seven as of the date of his application. 


Damages for Fraud and Deceit 


The beneficiary under the certificate brought this action 
alleging fraud and deceit and seeking to recover damages 
therefor. The beneficiary claims that the insurer made the 
changes above described so as to collect premiums and, in 
the event of an action on the certificate, to defend on the 
ground of fraudulent representations of the insured as to 
his age. Defendant insurer denied the fraud and pleaded that 
since the insured was beyond the legal age for membership 
at the time of his application, his certificate was ultra vires 
and void. In Equity Life Association of Oklahoma City, 
Oklahoma v. Willis, reported at 501,544, the Oklahoma 
Supreme Court held that the fraud alleged was not actionable. 
There was no evidence to show that the insurer induced the 
insured to make the application or that it made misrepresenta- 
tions as to a matter of law upon which the insured was led to 
rely to his prejudice, Judgment entered for the plaintiff in the 
lower court is reversed. 
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% CASE OF GENERAL INTEREST % 


Insurer’s Defense of Action.—Plaintiff’s allegations stating that 
defendant had undertaken to defend an action against plain- 
tiff, had neglected its defense and that damage resulted to 
plaintiff were held sufficient to state a cause of action. (Cowan 
et al. v. Travelers Ins. Co., U. S. C. C. A., Sth C.).. 
7 300,409, 703,416. 


% FIRE AND CASUALTY 


Explosion of Water Heater.—Failure of plaintiff to show that 
explosion of water heater was due to negligence of defendants 
or that plumber who was installing said heater was unskilled 
barred any right to recover for damages to plaintiff's prop- 
erty caused by said explosion. (Latronica v. Damergy et al., 
N. J. Supreme Ct.). . .§ 300,410. 


Gas Explosion—No Negligence.—A gas company was not lia- 
ble in damages for injuries sustained by plaintiffs as the 
result of a gas explosion which was caused by gas escaping 
from a distributing pipe which had been bent by a scoop 
on a steam shovel that was picking up broken pavement on 
a street that was under repair. (Jentick et al. v. Pacific Gas 
and Electric Co., Calif. Dist. Ct. of App.)... 300,415. 


Cross-Examination of Material Witness.—The court’s restric- 
tion of the cross-examination of the material witness in an 
action to recover a fire loss was held to be prejudicial to 
defendant, this witness alone having knowledge of all the 
material facts and issues involved, (Eno v. The Adair County 
Mutual Ins. Assn., lowa Supreme Ct.).. .{ 300,411. 


Coverage of Policies —Under policies filed by a warehouseman 
with the Commission which regulated his right to do busi- 
ness, said policies purporting to insure goods in the ware- 
house for which the assured might be legally liable, it is 
necessary to first establish the legal liability of the assured 
before an action can be maintained to recover from the 
insurer. (Sanford Mfg. Co. v. Western Mutual Life Ins. Co., 
Iowa Supreme Ct.).. .{ 300,412. 


Contract of Insurance Breached.—The failure of the assured 
to give notice of the loss and to cooperate with the insurer 
constituted a breach of contract and the injured parties 
could not recover from the insurer under the policy. 
(Beaudry et al. v. Massachusetts Bonding & Ins. Co., N. Y. 
Supreme Ct., App. Div.). . . 300,414. 


*% NEGLIGENCE * 


(Other than Automobile) 


Unlighted Stairway.—In a suit brought to recover damages for 
injuries sustained as the result of falling down a stairway, 
the negligence alleged was the failure of defendant to pro- 
vide a light in the stairway, in violation of a city ordinance. 
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The two essential contested fact issues were whether or not 
plaintiff did fall on the stairs and whether or not the light 
in the hall at the top of the stairway was burning at the 
time of plaintiff’s fall. Judgment for defendant was affirmed 
on appeal, the court overruling assignments of error relative 
to the giving of certain instructions, rulings on the evidence 
and misconduct of defendant’s counsel. (Monsour v. Excel- 
sior Tobacco Co., Mo, Supreme Ct.).. .f/ 401,706. 


Certiorari—Where defendant, in a certiorari proceeding, sought 
to have quashed an opinion of the St. Louis Court of Appeals, 
affirming a judgment for plaintiff who suffered injury as the 
result of slipping and falling on a wet stairway in defendant's 
banking house, the court ordered the writ of certiorari 
quashed, holding that the opinion of respondents, judges 
of the Court of Appeals, did not conflict with or contravene 
any general principal of law announced by this court, nor 
did it conflict with any decision or ruling of this court upon 
the same or a similar state of facts. (State of Mo. ex rel. 
First Natl. Bank in St. Louis v. Hughes, Mo. Supreme Ct.) 
.. .§1 401,707. 


Movable Stairway on Fire Escape.—Plaintiffs brought suit to 
recover damages caused when the infant plaintiff sustained 
injuries as the result of falling from a movable stairway 
which was part of a fire escape on the front of premises 
owned by defendant. The court reversed a judgment of 
nonsuit, holding that since the stairway was resting on the 
sidewalk where children had a right to play, the infant 
could not be regarded as a trespasser. The case should have 
been submitted to the jury. (Harkins et al. v. East New York 
Savings Bank, N. Y. Supreme Ct., App. Div.)... 401,708. 


Municipality’s Liability —In a suit brought to recover damages 
for injuries sustained when a pillar, part of a barrier across 
the cartway of a street, fell on the minor plaintiff, it was 
alleged that the barrier was defectively constructed and 
maintained in several respects. The court entered judgment 
for defendant city, holding that the evidence clearly showed 
that the city had no notice of any of the alleged defects. 
(Miller et al. v. The City of Erie et al., Pa. Supreme Ct.) 

7 401,697. 


Fall over Water Meter.—Plaintiff sustained injury when she 
stepped on the lid of a water meter, located in a grass plot 
between the curb and the sidewalk. The lid turned or slipped 
and plaintiff fell. The court affirmed a judgment of nonsuit, 
holding that the mere fact of injury to a pedestrian traveling 
along a public way does not raise the presumption of negli- 
gence, the doctrine of res ipsa loquitur being inapplicable. 
In the absence of evidence showing that the meter box was 
improperly placed, that its position was insecure, that the 
lid slipped out of position because of faulty construction or 
negligent maintenance, and that defendant had notice of 
any alleged defect, plaintiff was not entitled to recover. 
(Gettys v. Town of Marion, N. C. Supreme Ct.).. .] 401,703. 
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No. 97 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
ween AUR SURE SES OEE OS ORIEN oI LL ATTA 


Claim for Injuries—Waiver of Defects.—A provision of a stat- 
ute requiring the filing of a verified claim by, any person 
seeking recovery against a municipality for injuries sustained 
as a result of dangerous or defective conditions of the public 
street or highway is not subject to waiver by the munici- 

pality, and the municipality could not be estopped to set 
up failure to comply with the statute as a defense in an 
action against the municipality for injuries, where the claim 
was not verified. (Hamilton v. Salt Lake City, Utah Supreme 
Ct.).. .9 401,714. 


Unauthorized Operation.—Where plaintiff sought damages on 
the ground that defendant surgeon performed an operation 
without his consent, the court entered judgment for de- 
fendant, finding that defendant was justified in believing 
that plaintiff had consented to such operation. (Dicenzo v. 
Berg, Pa. Supreme Ct.). . .[ 401,696. 


Physician’s Liability—Defendant physician, who was consulted 
when plaintiff was suffering from severe pains in his leg 
after an appendectomy, diagnosed the cause of pain as 
phlebitis, or “milkleg,” and advised the application of heat 
to the affected area. Plaintiff instituted this suit after sores 
and blisters developed on the leg while the heat treatment 
was being administered, contending that defendant was negli- 
gent in the manner of applying said treatment. Judgment 
for defendant was affirmed, the court holding that the evi- 
dence failed to show that plaintiff’s physical condition was 
traceable to anything but the severe phlebitis which followed 
the operation. (Grubbs v. McShane, Fla. Supreme Ct.). 

J 401,704. 


Malpractice—Where plaintiff instituted an action for malprac- 
tice against her family physician and a specialist to whom 
she had been taken by said family physician, alleging that 
her case had been improperly diagnosed, the court entered 
judgment for defendants, holding that since plaintiff’s evi- 
dence was entirely silent as to the professional standard 
way of diagnosing and treating the case, there was no guide 
given to the jury as to what constituted want of care or 
lack of skill. (Pilgrim v. Landham et al., Ga. Ct. of App.) 

../ 401,705. 


Respondeat Superior.—Piaintiff brought a suit against defendant 
alleging that, because of the negligence of her servant, a fire 
was caused to be started which spread to plaintiff’s land, 
resulting in damage to him. Later, in open court, plaintiff 
admitted that said servant did not cause the fire. Permission 
was requested to amend plaintiff’s petition so as to allege 
that another was the responsible agent, which permission 
was denied. The court reversed a judgment entered for 
plaintiff, holding that in the absence of such amendment, 
there was no basis upon which to sustain a recovery by 
plaintiff. (Rabinovitz et al. v. Taylor, Okla. Supreme Ct.) 

1 401,699. 


Can of Flaming Gasoline Thrown.—A stranger, who had volun- 
teered his services, was priming the carburetor of defendant’s 
truck with gasoline when said gasoline ignited and the 
stranger cast the flaming can away striking the plaintiff who 
was burned and injured. Since fellow workers of the truck 
driver were near, there was no necessity for the stranger’s 
assistance and defendant could not be held responsible for 
his negligence. (Saldukas, Jr. et al. v. McKerns, Pa. Supreme 
Ct.).. .§ 401,710. 


Landlord’s Liability—Defendants’ testate leased a two story 
dwelling house to a physician, the lease providing that the 
premises were to be used “professionally” by the lessee in 
his practice of medicine. Plaintiff, a patient of physician- 
lessee, sustained injuries as the result of a fall upon a 
pathway within the leased premises. The court affirmed a 
judgment of nonsuit, holding that unless the use of the 
premises was “public” or “semi-public,” invitees of the lessee 
who enter the demised premises at the latter’s invitation 
alone have no rights against the landlord except as derived 
from the lessee. The court was of the opinion that the use 
of these premises was not “public.” (La Freda et al. 
Woodward, Exr. et al., N. J. Ct. of Err. & App.) 401,700. 


Landlord and Tenant.—Plaintiff’s intestate suffered injuries as 


the result of a fall from a veranda when a railing gave way. 
One Swartz, who had leased the property, had the railing 
repaired by a carpenter. The court found that the cause of 
the fall was the negligent repair of the railing. A judgment 
entered against defendant, mortgagee of the property, was 
affirmed on appeal, the court holding that the evidence in 
the case warranted the conclusion that Swartz acted as the 
authorized agent of defendant in managing, renting and 
repairing the property, (Skolnick, Admr. v. East Boston 
Savings Bank; Skolnick v. Same, Mass. Supreme Jud. Ct.) 
. .§ 401,712. 


Railroad’s Liability—Plaintiff’s decedent, a minor, suffered 


fatal injuries while playing under and around box cars parked 
on a spur track near a grade crossing. In a suit brought to 
recover damages for his death, defendant demurred on the 
ground that the complaint did not state a cause of action. 
An order overruling the demurrer was affirmed on appeal, 
the court holding that if a complaint states facts sufficient 
to entitle plaintiff to recover on any aspect of the case, or 
any theory of liability, a demurrer thereto cannot be sus- 
tained. (Thomas, Admr. v. The Atlantic & North Carolina 
Railroad Co., N. C. Supreme Ct.).. . 401,701. 


Location of Railroad Loading Facilities —While a railroad may 


have the right to locate, construct, and maintain loading 
facilities for its customers, it is required, in the selection of 
sites for such facilities, as well as in the construction and 
maintenance thereof, to exercise due care not to unneces- 
sarily inconvenience or damage others, and if more than one 
site is reasonably available for such location, the site that 
will less inconvenience or damage others should be chosen. 
(Sarah Good Hosiery Mills, Inc. v. Carolina, Clinchfield & 
Ohio Railway, N. C. Supreme Ct.).. . | 401,702. 


Obstruction in Aisle of Store—Defendant dry goods store was 


held liable for injuries sustained when a customer tripped 
over some sample cases set in the aisle by a traveling sales- 
man, who was soliciting orders for defendant cosmetic 
corporation. The judgment against the dry goods store was 
affirmed on appeal, but the court held that the corporate 
defendant could not be held liable on the ground that no 
contractual relationship existed between it and the traveling 
salesman, (R. E. Cox Dry Goods Co. et al. v. Kellog et al., 
Tex. Ct. of Civ. App.)...§ 401,711. 


Revolving Door—lInvitee Injured.—Plaintiff sustained injury 


upon leaving defendant’s hotel while she was passing through 
a revolving door, when someone entering the hotel accelerated 
its speed, causing plaintiff to be pushed forward and thrown 
to the sidewalk. The court affirmed a judgment for defendant, 
holding that defendant had not breached its duty in any 
manner toward plaintiff and therefore, was not liable for the 
injuries sustained. (Sterns v. Highland Hotel Co., Mass. 
Supreme Jud. Ct.)...{ 401,713. 


Customer Injured.—Plaintiff instituted a suit in Illinois against 


defendant to recover damages for injuries sustained as the 
alleged result of defendant’s negligence in permitting a stair- 
way in its store to become and remain slippery from water 
and snow, causing plaintiff to fall. The court denied a 
recovery on the ground that the facts proved by plaintiff 
failed to disclose such a lack of reasonable and ordinary 
care in the maintenance and supervision of the premises as 
to render defendant liable for the accident. (Brunet v. S. S. 
Kresge Co., U. S. C. C. A., 7th C.)...9 401,709. 


Pedestrian Injured.—Plaintiff sustained injury when he at- 


tempted to cross a street in Chicago, Illinois, behind 
defendant’s parked truck. Defendant’s employee lowered a 
ladder that was hinged on the tail gate of the truck and it 
fell on plaintiff. A judgment entered for plaintiff was affirmed 
on appeal, the court finding that there was evidence of 
defendant’s negligence justifying submission of the case to 
the jury, that plaintiff was not guilty of contributory negli- 
gence as a matter of law, that there was a causal connection 
between the accident and the injuries sustained by plaintiff, 
and that the trial court did not err in the giving and 
refusing of certain instructions. (Dryfoos v. Scavenger Serv- 


ice Corp., U. S. C. C. A., 7th C.).. .7 401,698. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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* LIFE x 


Incontestability Statute—Accident Policy.—An Indiana statute 
providing that life insurance policies were to be incontestable 
after two years was held to apply to that part of a so-called 
accident policy which provided a death benefit, the provisions 
for the death and disability benefits being considered two 
separate contracts. (Miccolis v. Mutual Benefit Health & 
Accident Assn., U. S. C. C. A., 7th C.)...9 501,546. 


Accidental Death.—Death of policeman who fell while walking 
in hall of hotel in Chicago, Illinois, where he was on duty 
was held to have been accidental, the jury choosing to 
believe plaintiff’s witnesses who testified that the insured 
had previously been in good health and had not suffered 
from heart trouble. (Lang v. Metropolitan Life Ins. Co., 
us. & CA, ste C.)... Foi sss. 


Amount Payable under Policy—Other Insurance.—A clause in 
a policy which limited the liability of the insurer in the event 
that other insurance was carried by the insured was held 
to be void in view of the statutes of the state which required 
the insurer to specify the amount of benefits payable under 
its policies. (Hardy v. Mutual Benefit Health & Accident 
Assn., U. S. Dist. Ct., W. D., Mo.).. . 501,547. 


Age of Insured.—In an action to recover disability benefits, 
the finding of the trial court that the age stated in the 
application of the insured was his correct age, in spite of 
evidence to the contrary, must be affirmed. (Katz v. New 
York Life Ins. Co., N. J. Supreme Ct.).. .§ 501,552. 


Variance in Date of Commencement of Disability.—Plaintiff’s 
right to recover disability benefits which he claimed to be 
entitled to was not defeated because the pleadings and a 
copy of the proof furnished the insurer varied as to the date 
on which the disability commenced. (Sanderson v. Aetna 


Life Ins. Co., N. C. Supreme Ct.).. . 501,548. 


Cause of Disability—Coverage of Policy.—Finding by the jury 
that the disability from which the insured claimed to suffer 
did not result from any of the causes covered by the policy 
was held to be substantiated by the evidence. (Posner v. 
New York Life Ins. Co., Ariz. Supreme Ct.).. .9 501,549. 


Agents’ Liability for Insurer’s Contracts.—The maintenance 
of an action in Indiana against the agents of the insurance 
company which had issued the certificate upon which suit 
was brought by a resident of West Virginia under a statute 
of the latter state was upheld, the West Virginia statute 
being enforceable in the Indiana courts, (Karvalsky v. 


Becker et al., Ind. Supreme Ct.).. . 501,554. 


Jurisdiction of Appeal—A Nebraska decision holding valid 
and applicable to the type of insurance certificate here in- 
volved a by-law passed by the insurance association, such 
by-law providing for a change in rates, was held entitled to 
full faith and credit and an appeal to the state Supreme 
Court was held proper. (Achtenberg v. Sovereign Camp of 
the Woodmen of the World, Mo. Supreme Ct.).. .§ 501,553. 


Procedural Delay.—Without discussing whether or not the 
insurer’s denial of liability was a sufficient contest of a 
policy to satisfy the incontestability clause, the court held 
that the failure of plaintiff to take any action for almost 
ten years after the insurer had filed its affidavit of defense 
amounted to an abandonment of the case. (Ulakovic v. 
Metropolitan Life Ins. Co., Pa. Supreme Ct.).. . 501,545. 


Insurer’s Plea of Privilege.—In actions to recover on policies 
allegedly assumed by the defendant insurer which was oper- 
ating on a state-wide basis, the court upheld the ruling of 
the lower courts overruling defendant’s plea of privilege to 
ve sued in the county of its alleged residence, said actions 
having been brought in the counties where the plaintiffs 
resided. (National Aid Life of Okla. City, Okla. v. Alexander 
e: al.; Same v. Brooks, Tex. Ct. of Civ. App.)...9 501,550, 
501,551. 


November 7, 1940 


*% AUTOMOBILE 


Bicycle Turned into Path of Bus.—Plaintiff was nonsuited in 
action brought to recover for the wrongful death of a bicyclist 
who was killed when he suddenly and without warning 
turned his bicycle to the left immediately in front of a bus. 
The inescapable conclusion was that his lack of due care 
was responsible for his death or at least contributed thereto. 
(Van Dyke, Admr. v. Atlantic Greyhound Corp. et al., N. C. 
Supreme Ct.).. . ff 703,381. 


Driver’s Duty to Stop.—Plaintiff was injured when the automo- 
bile in which she was riding was turned left on to a through 
street and was struck by defendant’s approaching automo- 
bile. The former vehicle was brought to a halt at a stop 
sign located a considerable distance from the intersection. 
That driver’s duty to stop should have been tested by the 
rule of reasonableness and the court’s designation of a 
specific point for stopping was held erroneous. (Olson v. 


Musselman, Conn. Supreme Ct. of Err.).. . | 703,385. 


Automobile and Taxicab Colliding.—Plaintiff was injured when 
the taxicab in which she was riding was struck at an inter- 
section on the right rear fender. Upon proper instruction 
the jury entered a verdict in favor of the taxicab company 
and plaintiff was denied recovery for her injuries. (Marshall 
v. Erie Taxicab Company, Pa. Supreme Ct.) .. . 703,395. 


Intersection Collision.—Plaintiff alleged that while the automo- 
bile in which his wife was riding was following in a funeral 
procession, the automobile was struck at an intersection by 
defendant’s truck. The evidence was conflicting as to which 
of the two vehicles crossed on the green light. There being 
no reversible errors in plaintiff's main instruction, the jury 
verdict awarding plaintiff compensation for the death of his 
wife was upheld. (Griffith v. Delic. Meats Products Co., Mo. 
Supreme Ct.). . . ] 703,402. 


Negligence at Intersection.—Proximate cause of collision at in- 
tersection in Wisconsin was found by the jury to be the negli- 
gence of the driver of defendant’s truck in respect to speed, 
control of his truck, and failure to obey the traffic signal. 
(Lucas v. Interstate Motor Freight System et al., U.S.C. C.A., 
7th C.)... 703,403. 


Maintenance of Dangerous Railroad Crossing —Plaintiff was 
injured when he lost control of his automobile while nego- 
tiating a railroad crossing maintained by defendant. He 
granted recovery for the injuries sustained, the finding being 
that defendant railroad had failed to discharge its duty to 
maintain a safe railroad crossing. (Missouri Pacific R. R. 
Co., Thompson, Trustee v. Kagy, Ark. Supreme Ct.).. 
1 703,386. 


Constitutionality of Blocking Statute—In plaintiff’s suit to 
recover for injuries sustained at a railroad crossing, the 
court erroneously instructed the jury that the blocking of a 
crossing for more than five minutes was unlawful. The 
statute making it a misdemeanor to so block a crossing in 
cities and towns of less than 10,000 inhabitants was held 
unconstitutional as being arbitrary and for making the same 
act a crime if committed in one locality and not punishable 
if committed in another. (Carson v. Baldwin et al., Trustees, 
Mo. Supreme Ct.).. . 703,400. 


Freight Car Standing on Crossing.—A motorist drove his auto- 
mobile at a speed of twenty miles an hour through a very 
dense fog and into the side of one of defendant's freight 
cars standing on a crossing. Being familiar with the cross- 
ing, he was charged with the duty to exercise the highest 
degree for his own safety. The appeal court held him con- 
tributorily negligent as a matter of law and reversed a 
judgment entered in favor of his administratrix. (Fitzpatrick, 
Admx. v. The Kansas City Southern Ry. Co., Mo. Supreme 
Ct.).. .§ 703,401. 


Truck Operated on Wrong Side of Road.—Plaintiff was walk- 
ing on the left side of the road, facing traffic, when he was 
struck in the back by a truck which was operated in the 
same direction as he was walking, but on the wrong side 
of the road. The owner and the driver of the truck were held 
responsible for plaintiff's personal injuries, (Williams v. 
Il’oodward et al., N. C. Supreme Ct.)... 703,384. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


pproaching Vehicles Collision —Plaintiff alleged that her hus- 
band sustained fatal injuries when his automobile was struck 
by defendant’s truck which approached from the opposite 
direction on the wrong side of the road. There was sub- 
stantial evidence that defendant’s driver was negligent and 
that decedent was free of contributory negligence and the 
jury’s verdict in favor of the plaintiff was upheld. (Arkmo 
Lumber Co. v. Luckett, Ark. Supreme Ct.). . .[ 703,387. 


oncurrent Negligence—Pole in Street.—The concurrent negli- 
gence of defendant telephone company which maintained a 
pole some thirty inches from the curb of a street and of the 
driver of the car in which plaintiff was riding as a guest 
when said car swerved into the pole was the proximate 
cause of the injuries which plaintiff sustained in the collision. 
(Peninsular Telephone Co. v. Marks et ux., Fla. Supreme Ct.) 
.. .§| 703,405. 


Fuest Relationship.—Defendant was driving plaintiff home and 
on the way they stopped to purchase sandwiches to take 
with them. Plaintiff left the car, but returned to talk with 
defendant. She put her foot on the running board and, when 
defendant’s foot slipped off the clutch, the car moved and 
plaintiff was thrown to the ground. The court held that the 
guest relationship had not been terminated and plaintiff, 
whose recovery depended upon the absence of such relation- 
ship, was denied recovery for personal injuries sustained. 


(Ethier v. Audette, Mass. Supreme Jud. Ct.).. . | 703,406. 


‘axicab Passenger Injured.—The respective owners of a taxi- 
cab and truck were exonerated from liability for injuries 
sustained by a passenger in the taxicab when the two vehi- 
cles collided—the owner of the taxicab because the cab was 
driven without its permission and the owner of the truck 
upon a jury’s verdict in its favor. (Schomer v. Windsor 
Transportation Corp. et al., N. Y. Supreme Ct. of App.)... 
1 703,392. 


ontributory Negligence—Where the state constitution pro- 
vided that the question of contributory negligence was one 
of fact for the jury in all cases, it was prejudicially erroneous 
for the court to instruct the jury that if plaintiff was engaged 
in a “rescue” at the time of his injury, he was for that 
reason and as a matter of law excused from conduct which 
would otherwise constitute contributory negligence. (Okla- 
homa Power and Water Co. v. Jamison, Admr., Okla. Supreme 
Ct.).. .J 703,397. 


utomobile Commandeered by Police Officer.—Plaintiff’s intes- 
tate was killed through the negligent operation of an auto- 
mobile which had been commandeered by a police officer for 
the pursuit of suspicious characters. It was held that the 
city employing the officer could not be held responsible for 
said wrongful death under the statute which provided for 
its liability for the negligence of its employees while operat- 
ing “municipally owned” vehicles. (Berger v. The City of 
New York et al., N. Y. Supreme Ct., App. Div.) . . .§ 703,393. 


nlighted Truck Parked on Highway.—Plaintiffs, husband and 
wife, recovered damages which resulted when the husband 
plaintiff, temporarily blinded by the headlights of a parked 
vehicle, drove his car into the rear of defendant’s truck 
parked at the side of the highway without lights. The court 
refused to hold plaintiff husband contributorily negligent 
as a matter of law. (Nelson et ux. v. Damus Bros. Co., Inc., 
Pa. Supreme Ct.).. . {| 703,394. 


assing Vehicles.—Defendants’ truck, operated at an excessive 
speed, struck the car in which the plaintiffs were traveling, 
in an attempt by the driver to pass said car at a time when 
a third vehicle, which approached from the opposite direc- 
tion, was also passing the automobile. The court, concluding 
that the evidence showed a probable case of negligence, 
overruled defendants’ pleas of privilege. (Stayton et al. v. 
Rodrigues; Stayton et al. v. Contreras, Tex. Ct. of Civ. App.) 
.. -§ 703,389, 703,390. 


Three Passing Vehicles Involved.—As the Smith and Warlick 


cars were passing in opposite directions, the Chance car 
swung out from behind the Smith car, struck the Warlick 
car and threw it against the Smith car. Upon special find- 
ings of the jury the driver, Chance, was held responsible for 
Warlick’s personal injuries and property damages. Smith 
was exonerated from liability for the accident. (Chance v. 
Warlick et al., Tex. Ct. of Civ. App.)...{ 703,391. 


Attempt to Pass Truck.—Court’s judgments in favor of plain- 


tiffs who were riding in a car that was forced off a highway 
in Wisconsin and into a culvert when defendant’s truck 
which they were attempting to pass was turned to the left, 
are affirmed. (Gary v. Consolidated Forwarding Co.; Same 
v. Same; Bertrand v. Same, U. S. C. C. A, 7th C.). 
1 703,404. 


Crossing Arterial Highway.—Plaintiff’s intestate was killed 


when, after reaching the center of an arterial highway, he 
broke into a run and was struck by defendant’s approaching 
automobile. His contributory negligence was held to be a 
bar to recovery for his death by his mother. (Akoboff v. 
Dusenbury et al., Calif, Dist. Ct. of App.). . . | 703,383. 


Arrests for Intoxication.—Plaintiff sought recovery of damages 


for the wrongful death of a pedestrian who was fatally 
injured when he was struck by defendant’s automobile. 
Testimony as to two prior arrests of said pedestrian for 
intoxication was set out in such a way as to indicate to 
the jury that it had a bearing upon the decedent’s condition 
as to insobriety at the time of the accident. This constituted 
prejudicial error and jury’s verdict in favor of defendant 
could not be upheld. (Lundberg, Admx. v. Baumgartner 
et al., Wash. Supreme Ct.).. .{ 703,388. 


Scope of Employment.—Because plaintiff failed to show that, at 


the time she was struck by an automobile driven by de- 
fendant’s regularly employed chauffeur, the chauffeur was 
on a mission for defendant, her case for damages was dis- 
missed. The court took judicial notice of a map which, 
although not a part of the record of the present appeal, 
was a part of the record of a prior appeal to this court. An 
examination of this map disproved the mission alleged by 
plaintiff. (Collins v. Leahy, Mo. Supreme Ct.).. .{ 703,399. 


Service of Process on Nonresident.—In Philadelphia County, 


plaintiff sought recovery for personal injuries sustained in a 
collision while riding in defendant’s automobile in Mont- 
gomery County. Defendant sought to join, as an additional 
defendant, the driver of the other vehicle involved in the 
collision. However, service of process against the additional 
defendant could not be upheld because suit was not brought 
in the county where the accident occurred and because she 
was not a resident of the State. (Nathan v. McGinley et al., 
Pa. Supreme Ct.).. .{ 703,396. 


Milk Wagon Removed from Hole in Street.—Plaintiff was in- 


jured through the negligence of defendant, while removing 
a milk wagon from a hole in the street with the aid of a 
towing car. Upon the auditor’s report and his finding that 
plaintiff was in the exercise of due care, the jury returned 
a verdict in his favor. Under the facts, it could not be held 
that plaintiff was contributorily negligent as a matter of 
law. (Runnells v. Cassidy, Mass. Supreme Jud. Ct.) 

{ 703,407. 


Pier Supporting Elevated Structure Struck.—Plaintiff was in- 


jured when defendant drove the car in which she was riding 
around a car in front of them and struck a pier supporting an 
elevated structure. After an auditor’s finding that plaintiff 
had exercised due care and a jury’s verdict in favor of 
plaintiff, the court directed a verdict for defendant. This 
was error—plaintiff could not be held contributorily negli- 
gent as a matter of law. (Murphy v. Smith, Mass. Supreme 
Jud. Ct.)... 703,408. 


Truck Wedged in Underpass.—Plaintiffs were injured when 


the truck in which they were riding was wrecked in avoid- 
ing a collision with a truck which had become wedged in an 
underpass. It appeared that the offending truck had been 
registered without authority in the name of defendant by 
the true owner and that the driver had never been employed 
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AUTOMOBILE—Continued 


by defendant. Also, it did not appear the truck was being 
used in the furtherance of defendant’s business. The appeal 
court reversed a judgment against defendant and remanded 
the case. (Empire Gas & Fuel Co. v. Muegge et al., Tex. 
Supreme Ct.).. . 703,409. 


Discovered Peril.—Plaintiff drove his automobile into the en- 
gine of a train which was backing over a railroad crossing. 
The judgment entered in his favor solely upon the dis- 
covered peril doctrine was reversed on appeal. The evi- 
dence showed, without controversy, that no member of 
the train’s crew knew that plaintiff was in a position of peril 
or danger at any time prior to the time his car struck the 
engine. (Panhandle & Santa Fe Ry. Co. v. Napier, Tex. 
Supreme Ct.).. .f 703,410. 


Pedestrian Injured.—A judgment entered for plaintiffs, in a 
suit arising out of an accident wherein plaintiffs’ father, 
while on a highway, was struck and killed by defendant’s 
automobile, was affirmed on appeal, the court finding no 
merit in defendant’s contentions that the judgment was 
without support because of plaintiffs’ failure to plead and 
prove their life expectancy and that recovery could not be 
predicated “upon advice and counsel of father to son.” 


(Brown v. Kirksey et al., Tex. Ct. of Civ. App.)... 703,411. 


Train Stopped at Crossing.—Judgment was entered for plain- 
tiff in a suit brought to recover damages for injuries sus- 
tained as the result of a collision between defendants’ freight 
train and plaintiff’s automobile while said train was stopped 
at a crossing for a short time. The court held that de- 
fendants’ motions for nonsuit and directed verdict were 
properly denied on the ground that questions as to defend- 
ants’ negligence and plaintiff's contributory negligence were 
for the determination of the jury. (Bingham v. Powell, Jr., 
Recr. et al., S. C. Supreme Ct.).. .§ 703,412. 


Child Injured.—Plaintiff brought suit to recover damages 


caused by the death of her minor son, who sustained fatal 
injuries when he climbed on a ladder situated on the back 
of defendant’s truck and was thrown therefrom when the 
truck rounded a corner. The court held that plaintiff’s 
petition set forth a cause of action against defendant, and 
affirmed the judgment of the trial court overruling defend- 
ant’s demurrer. (Glover v. Dixon, Ga. Ct. of App.).... 
q 703,413. 


Master and Servant Relationship.—Plaintiff’s decedent, an em- 


ployee of Summit county, suffered fatal injuries when he fell 
under the wheels of defendant’s truck while defendant was 
engaged in hauling slag for the county. The court on ap- 
peal held that the undisputed evidence warranted the con- 
clusion of law that defendant was an employee of Summit 
county, and not an independent contractor. Therefore, 
plaintiff was not entitled to recover from defendant, because 
of her previous election to accept industrial compensation 
from the workmen’s compensation fund of Ohio. (Gallick, 
Admx., etc. v. Ott, Ohio Ct. of App.).. .] 703,414. 


Physician’s Lien upon Sum Payable to Insured.—Plaintiff 


physician brought a bill in equity contending that he was 
entitled to a lien upon a sum payable to defendant insured 
under an automobile insurance policy issued by defendant 
insurance company. It was alleged that plaintiff had per- 
formed an operation on the insured after an automobile 
accident and had not been paid for his services. The court 
dismissed the bill, holding that the equity court was with- 
out jurisdiction for the reason that the most plaintiff was 
shown to have was a cause of action for unliquidated dam- 
ages and such claim can only be adjudicated by a jury trial. 
(Walker v. Cobb et al., Fla. Supreme Ct.)... {| 703,415. 
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